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Adoption of the Constitution of the United States is traceable to the people's disappointment with the confederation of states 
which they had formed in the warmth of mutual confidence after the Revolutionary War. ! Experience had made it clear that 


a national government was required for national purposes.” Because of this, they determined to establish a federal or national 
union of states, for the purposes set forth in the Preamble to the Constitution which recites: "We the People of the United States, 
in Order to form a more perfect Union, establish Justice, insure domestic Tranquility, provide for the common defense, promote 
the general Welfare and secure the Blessings of Liberty to ourselves and our Posterity, do ordain and establish this Constitution 


for the United States of America."” 


The Federal Convention met in 1787 to write the present Constitution of the United States. Several drafts of it were presented 


for the consideration of the Convention.’ In September 1787, the Convention completed the great work in which it had been 
engaged and resolved that the Constitution should be laid before the Congress of the United States to be submitted by that body 


to conventions of the several states to be convened by their respective legislatures.” The Convention expressed the opinion that 
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as soon as the Constitution should be ratified by the conventions of nine states, Congress should fix a day on which electors 
should be appointed by the states, a day on which the electors should assemble to vote for President and Vice President, and 


the time and place for commencing proceedings under this Constitution.° 


When the conventions of more than nine states adopted the Constitution, Congress, on September 13, 1788, passed a resolution 
in conformity with the opinions expressed by the Constitutional Convention and appointed the first Wednesday in March of 
the ensuing year as the day, and the then seat of Congress as the place, for commencing proceedings under the Constitution. 


The Constitution went into effect in March of 1789.7 


The original version of the United States Constitution sent to the states for ratification in 1787 did not contain a Bill of Rights 
and did not otherwise address the issue of religious freedom. The public demand for protection of their rights was reflected in 


the various states' ratifying conventions.’ Most of these conventions called for the inclusion of a Bill of Rights in the United 


States Constitution and patterned their recommendations after their own constitutions and declarations of rights.” 
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The various states in the United States have from time to time adopted state constitutions which declare and guarantee the rights 


and liberties of the individual. ! 


Governmental authority in each state is vested by the state constitutions in the three great divisions of government: the executive, 


legislative, and judicial authorities. The agencies or departments so created are the agents of the people.” They are, in general, 
separate and distinct departments or agencies independent of each other except to the extent that the action of one is made to 


constitute a restraint upon the others to keep them within proper bounds and prevent hasty and improvident actions.” 


Some state constitutions contain a mandatory provision for periodic opportunity for revision by convention.“ 
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Article V of the United States Constitution governs amendments to the Constitution.! The adoption of this article reflects both 
the framers' realization that the Constitution might, in the progress of time and the development of new conditions, require 


changes and their intention to provide an orderly manner in which these changes could be accomplished.” This article alone 
confers the power to amend and determines the manner in which the power can be exercised. Insofar as it speaks on that 


subject, Article V is supreme, and any provision of a state constitution in conflict therewith must be held at naught.“ 


Article V insures that deliberation and consideration must precede any proposed change in the Constitution.’ The Constitution 


provides two methods of proposing amendments: by the Congress and by convention.° Article V further specifies that 
amendments are valid to all intents and purposes when ratified by the legislatures of three-fourths of the states or by conventions 


in three-fourths of the states.’ 


Any question as to whether the amendment procedure was properly followed is a federal question which necessarily must 
ultimately be decided by the United States Supreme Court, and state and federal courts are bound by decisions of the Supreme 


Court as to the validity of amendments to the Constitution.® 
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Amendments to the United States Constitution are proposed by Congress whenever two-thirds of both houses deem it necessary 
or by aconstitutional convention. lIn proposing an amendment to the Constitution, Congress is not acting strictly in the exercise 
of ordinary legislative power,” and a congressional resolution proposing an amendment does not require the approval of the 


3 


President,” nor is it affected by a presidential veto.“ 


The United States Constitution contains no limit to what Congress can propose in the way of an amendment to the Constitution, 


except that no state can be stripped of its equal suffrage in the Senate without its consent.’ The Supreme Court has thus remarked 
that an examination of Article V discloses that it is intended to invest Congress with a wide range of power in proposing 


amendments.° Various amendments have been attacked before the Supreme Court as beyond the power of Congress to propose, 


but such attacks have always failed.’ In proposing an amendment, Congress need not include an express declaration that the 
houses both regard it as essential since the joint resolution is sufficient to show that the proposed amendment was deemed 


necessary. $ 


Article V also provides that Congress, on the application of the legislatures of two-thirds of the several states, "shall" call a 


convention for proposing amendments.’ The Supreme Court has interpreted "shall" to mean "must" 10 So that the words of this 
article are peremptory, and nothing in this particular is left to the discretion of Congress. However, Congress must of necessity 
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decide whether the conditions exist which give rise to this duty, and it must decide whether the applications for a constitutional 


convention are valid and when a sufficient number of states have petitioned for a convention. 


11 


A resolution by a state legislature calling for a national constitutional convention to consider a particular amendment to the 
Constitution is held to constitute a sufficient application to Congress within the requirement of Article V, without the signature 


of the governor of the state. 2 
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Whenever official notice is received at the National Archives and Records Administration that any amendment proposed to the 
Constitution of the United States has been adopted, according to the provisions of the Constitution, the Archivist of the United 
States must forthwith cause the amendment to be published, with the Archivist's certificate, specifying the states by which the 
same may have been adopted, and that the same has become valid, to all intents and purposes, as a part of the Constitution 


of the United States. ! 


The principle that if a legislative document is authenticated in regular form by the appropriate officials, a court will treat the 


document as properly adopted is equally applicable to constitutional amendments.” Thus, a duly authenticated official notice 
to the archivist that a state legislature or a state convention, having the authority to adopt a resolution ratifying a proposed 
amendment, has done so is conclusive upon the archivist and, when certified by their proclamation, is conclusive upon the 


courts.* This rule holds true even where the states have adopted slightly different versions of the amendment." 


The United States Supreme Court will not interfere with the performance by a state of its duty to notify the archivist of its 
ratification,” and once a state has officially forwarded its certificate of ratification to the archivist of the United States, there 
is no longer a controversy susceptible of judicial determination.® Thus, a private citizen may not maintain a suit in equity to 


prevent the proclamation and enforcement of a pending and about to be ratified amendment on the ground that it will be void.’ 


Additionally, after certification, a state court will not, on certiorari, review the validity of the action of a convention called to 


consider an amendment, the court taking judicial notice of certification by the archivist.® 
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The United States Constitution specifies that amendments are valid to all intents and purposes, as part of the Constitution, 
when ratified by the legislatures of three-fourths of the states or by conventions in three-fourths of the states "as the one or the 


other Mode of Ratification may be proposed by the Congress." ! In either case, the Constitution calls for action by deliberate 


assemblages representative of the people, which action, it is assumed, will voice the will of the people.” Accordingly, the 
Constitution does not require amendments to be ratified unanimously, and thus a constitutional amendment is properly ratified 


although it is approved by three-fourths and not all of the states.” 


Ratification of constitutional amendments has its source in the Federal Constitution and is not an act of legislation within the 
proper sense of the word,“ as it is only the expression of the assent of the state to a proposed amendment.’ In the context of 
ratifying constitutional amendments, the legislature has an identity that excludes the referendum and the governor's veto.° A 
state legislature's function in ratifying a proposed amendment is a federal one” and transcends any limitations sought to be 


imposed by the people of the states in the constitutions of those states.® Thus, a state constitutional provision that no convention 
or general assembly of the state will act upon any amendment of the Constitution of the United States proposed by Congress to 


the several states unless such convention or general assembly has been elected after such amendment is submitted is invalid as 


a limitation upon the general assembly in the exercise of its federally derived power.’ 
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The Constitution is silent on how ratifying conventions should be called or constituted, and since there is also no governing 


federal statute, these matters are left to the states. 10 Th one state, the justices are of the opinion that delegates must be elected 


from various localities within the state and not at large and not by a group system or party system by which the voter would 


indicate a choice by a cross-mark opposite a given group. LI Th another state, it is proper to require that electors should vote for 


groups of delegates who are pledged to vote at the convention as dictated by a referendum. la Also, under one state constitution, 


submission of the question of convention or no convention to the voters and the election of delegates in case a majority of votes 


favor a convention would be valid, but the calling of a convention to pass on a proposed amendment without submitting the 


question of convention or no convention to a vote would be invalid.” 
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If Congress directs that the ratification of a constitutional amendment proposed by it will be by state conventions, this confers, 
by implication, authority on state legislatures to provide for the assembling of such conventions. Provision by a state legislature 


for a convention to pass upon a proposed amendment to the Federal Constitution is not a legislative act.! Therefore, provisions 
of state constitutions and statutes requiring a referendum to approve any particular act of the legislature cannot be applied in 
the process of ratifying or rejecting amendments to the Federal Constitution.” In other words, voters of the several states are 


excluded from direct participation in the process of amending the Constitution. 


Article V of the Constitution was not changed by the Fourteenth Amendment so as to require ratification of amendments by 


popular vote.’ Some of the state courts have, however, taken the position that an act calling a convention to pass upon an 
amendment to the United States Constitution is subject to a referendum by the voters of the states as provided by their state 


constitutions.» However, a state may not, by initiative or otherwise, compel its legislators to apply for a federal constitutional 


convention or to refrain from such action.® 





Observation: 
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With regard to a proposed amendment to the Federal Constitution, Article V does not rule out communication between the members 
of a state legislature and their constituents by nonbinding referendum. Because each member of the state legislature is free to obtain 
the views of constituents in the legislative district which the member represents, there is no constitutional obstacle to a state statute 


providing for a referendum on the proposed amendment, so long as it is nonbinding and only advisory on the members of the 


legislature.’ 
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In the absence of some stipulated requirement that a proposed amendment to the United States Constitution be ratified by the 
required number of states within a specified period of time, it would seem that a proposed amendment may be ratified at any 


time until it is withdrawn from the ratification process. ! 


However, Congress, in proposing an amendment to the Federal Constitution, may, keeping within reasonable limits, fix a 
definite period for ratification by the states. The Eighteenth Amendment, which was proposed in 1917, and all amendments 


proposed after 1917 have contained seven-year time limits for ratification by the states.” A state court may hold that an attempted 


ratification of an amendment is ineffective because more than a reasonable time has elapsed since it was proposed by Congress.° 


Congress, in controlling the promulgation of the adoption of a constitutional amendment, has the final determination of the 
question whether by lapse of time its proposal of the amendment has lost its vitality prior to the required ratification, and such 


determination is not subject to review by the courts.* 
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As a historical fact demonstrating the attitude of the federal government, according to admitted and accepted practice, if a state 


legislature has once ratified a federal amendment, a subsequent legislature has no power to rescind such ratification.! Such 
rescission was attempted by Ohio and New Jersey with reference to the Fourteenth Amendment, and by New York with reference 
to the Fifteenth; but the proclamation of the Secretary of State for the United States was issued, announcing the final adoption 


of the amendments as a part of the Federal Constitution, notwithstanding the attempted rescission by subsequent legislatures.” 


The attempted rescission was ignored. Another state court holds that where a proposed amendment to the Federal Constitution 
has been rejected by more than one-fourth of the states, and those rejections have been duly certified to the Secretary of State, 
the proposed amendment must be viewed as having failed of ratification and a state which rejected the proposed amendment 
may not thereafter change its position and vote in favor of it even if it might have changed its position while the amendment 


was still before the people.* 
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Constitutional amendment is the legal process by which the people may exercise their inalienable and indefeasible right to alter 
their government, a right which may be protected by the state's constitution itself.! The people always have the power to amend 
constitutional restrictions by expressly and lawfully doing so.” Because it is a power inherent in the people,° the existence of 
the power to amend and change state constitutions appears never to have been doubted.* By amending a state constitution, the 
people express their will or intent to change the fundamental law.” In matters relating to alterations or changes in constitutional 


provisions, the courts must exercise the most rigid care to preserve to the people the right assured to them by that instrument.° 


A state legislature is without the power to alter or amend the state's constitution through a statutory provision.’ Also, a state 
legislature's resolution cannot amend a constitutional provision; the resolution, however, can be looked to as an expression of 


the opinion of the legislature and as an expression of legislative advice.® Furthermore, the court has no more power to amend 
the state constitution than has the legislature.’ In fact, a constitution can be amended to make constitutional things that were 
once declared unconstitutional by the state's highest court. 10 This is because only the people of a state are vested with the power 
to amend their constitution, and that power is plenary. 11 To permit any branch of government to redefine constitutional terms 


would violate the exclusive power of the people to amend the constitution. i 
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Constitutions may not be amended by violence.!* A state constitution provides the complete and detailed process for the 
amendment of that document. 1 Any attempt to revise a constitution or adopt a new one in any manner other than that provided 


in the existing instrument is almost invariably treated as extraconstitutional and revolutionary. 2 
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14 Costa v. Cortes, 143 A.3d 430 (Pa. Commw. Ct. 2016), subsequent determination, 142 A.3d 1004 (Pa. 
Commw. Ct. 2016), aff'd, 636 Pa. 508, 145 A.3d 721 (2016). 
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Generally speaking, the people of a state may amend their constitution in any way they see fit! and in any particular that they 


desire, even when a statute enacted for the same purpose would be unconstitutional.” 


Every part of a state constitution, including the preamble,” may be amended, including the provisions authorizing the making 
of amendments.“ Further, even a principle that is deeply rooted in a state constitution can be abrogated by constitutional 


amendment.’ Provisions may be repealed, and new articles may be added.’ A proposed amendment may encompass enough 
to accomplish its purpose even though it affects other provisions of the constitution to that extent, for otherwise, it would not be 


possible to amend any provision of the constitution if it could not limit, restrict, or modify other provisions of any other article.® 


Permissible amendments cover a wide (if not limitless) range of subjects, as, for example, there may, by amendment, be inserted 
in a state constitution self-operating provisions of a legislative nature.” Also, an amendment providing that relevant evidence 
will not be excluded in any criminal proceeding may be added to a state constitution, "° and a provision consolidating a city and 
county government and authorizing the people to make and thereafter amend a charter for their government may be passed. i 
Likewise, a state constitutional exemption from ad valorem taxes for certain utilities operated by municipal corporations may 


be repealed by constitutional amendment. |” 
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The scope of permissible state constitutional amendments is subject to the limitation that such an amendment may not violate 
the Federal Constitution! or conflict with federal statutes or treaties.” Thus, a republican form of government guaranteed to the 


states by the United States Constitution,” cannot be dispensed with or abolished.“ 


The United States Constitution is violated by a proposed amendment to a state constitution which would impose term limits on 


federal elected officials.” However, a state constitutional amendment providing that relevant evidence will not be excluded in 
any state criminal proceeding does not violate the federal constitutional right to be free from unreasonable searches and seizures 
where the intent of the electorate is that the amendment be applied to any situation in which its application is constitutionally 


permissible.° 
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It is settled that amendments to state constitutions are to be made only in the modes pointed out or sanctioned by the instruments 
themselves.! None of the requisite steps may be omitted.” Stated differently, the rule is that the constitutional mode of making 
amendments is mandatory and exclusive? and must be strictly* or at least substantially” followed.° Any deviation from the 


procedure renders the proposed amendment a nullity.’ Also, where the people, in adopting a constitution, have prescribed the 
method by which it may be revised or amended, any attempt to amend the fundamental law in violation of a self-imposed 


restriction is unconstitutional.® 


The requirements for constitutional amendment should be performed with the greatest certainty, efficiency, care, and 
deliberation.” Indeed, most procedures for changing a constitution have been purposely made cumbersome in order that the 
organic law may not be easily remolded to fit situations and sentiments which are relatively transitory and fleeting. i However, 


the courts are slow to declare a constitutional amendment which has been adopted invalid on technical grounds. n 


Some state constitutions provide for a constitution revision commission to meet at specified intervals to submit proposals to the 


electorate. !? Others provide for amendment by constitutional convention? or legislative proposals and resolutions.!* While 
some courts have found that the existence of one method in a state constitution for changing a constitution does not necessarily 


preclude all others,!° other courts have made clear that the method in the constitution for amendment is the only method 
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available.!° In any case, the proposed amendment must be accurately represented on the ballot; the accuracy requirement applies 


to all proposed constitutional amendments, including those proposed by a state legislature. |’ 
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In most states, constitutional amendments may be proposed by initiative! and referendum, and the requirements governing 
the passage of statutes by initiative and referendum must be followed in making changes in the state constitution.” Some 
constitutions, although allowing amendments to be initiated, do not allow constitutional revisions to be initiated.” Also, in 
some states, constitutions cannot be amended through the initiative and referendum process“ on the theory that amendment of 


a constitution is not a legislative act and is not within the initiative power reserved to the people.” Thus, a state constitution 
may specifically prohibit the use of an initiative measure for the proposal of multiple unrelated constitutional amendments and 


revisions to the constitution.° In any case, an initiative amendment cannot propose changes that are tantamount to the creation 
of a new constitution.” Also, changes that significantly alter or abolish the form or structure of a state's government, in a manner 


equivalent to creating a new constitution, are not amendments under a state constitutional provision on initiative amendments.® 
When determining whether an initiative amendment to a state constitution significantly alters or abolishes the form or structure 
of a state's government in a manner equivalent to creating a new constitution, which an initiative amendment cannot do, it is 
not necessarily the impact on the operations of government that matters, and a change that recalibrates the relative power of the 
branches of government, such as limiting or taking away a specific power from one branch, is not, absent a significant effect 


on the structure of government, a change that is tantamount to the creation of a new constitution.” 
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The fact that a constitution bars the use of initiative or referendum in connection with legislation on a particular subject 


does not prevent the public from proposing by initiative a constitutional amendment allowing such legislation. !° However, 
the constitution cannot be amended by an initiative act which is legislative in its character, even though it is denominated a 


constitutional amendment. a 


The initiative power is self-executing, | and the power of initiative is to be liberally construed to allow the greatest possible 
exercise of this valuable right,!° However, the right of the initiative is not absolute, and it is subject to constitutional and 
statutory limitations. 14 Acts of the legislature that affect the exercise of the initiative right must further the purpose of the right 


or facilitate its operation, and if they do not, the legislative acts are invalid. t 


When a constitutional amendment is proposed by initiative, voters do not have the opportunity to consider and debate the 


proposition. le 
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With regard to petitions and elections, numerous cases have come before the courts of those states in which amendment of a 
constitution by initiative was authorized, with regard to the sufficiency or validity of particular petitions! in such respects as 
form and contents;” subject matter;> the submission of conflicting measures; the manner and places where potential petition 
signers may be solicited;” the joinder and submission of multiple amendments in a single petition;© the number, ’ identity,® 
and qualifications” of signers and petition circulators or the genuineness and authentication, 19 verification, 1i sufficiency," or 
validity of signatures; 13 the right of petition signers to later withdraw their signatures; !4 and the like. Similarly, there are cases 
dealing with questions relating to the conduct ofthe election on an initiative petition. Ja Also, an action may be brought involving 


managers concerned with an effort to obtain signatures for a petition proposing a constitutional amendment. 16 


In general, the procedures applicable to initiatives and referenda generally are equally applicable to petitions involving the 
proposal of constitutional amendments, and the constitutional and statutory requirements for a voter-initiated referendum must 


be strictly complied with. w However, although statutes implementing a constitutionally created initiative process are required 
to be followed, failure to adhere to mere technical formalities should not deny the people the power to propose amendments 


to the constitution, and substantial compliance with the implementing statutes is all that is required. !® For instance, the gist of 
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an initiative petition is by its very nature a simple statement that summarizes the petition, and the omission of one substantive 


detail is not fatal to legal sufficiency, when the omission was not deceitful or misleading. 


Practice Tips: 


Proponents of an initiative petition to amend a state constitution may be required to file or submit a copy of the petition and a copy 


of the ballot title.” Initiative petitions signed and filed in accordance with applicable law are presumptively valid.7! 





For purposes of a state constitutional and statutory requirement that a petition by voters to amend the constitution republish any 
existing constitutional provision that the proposed amendment would alter or abrogate, an existing provision is only altered or 
abrogated if the proposed amendment would add to, delete from, or change the actual text of the provision, or would render the 


provision wholly inoperative.” The fact that a proposed amendment might have a direct and obvious effect on the understanding 
of an existing provision, however, is an insufficient basis from which to conclude that the proposed amendment alters an 


existing provision.” An existing provision is "abrogated" if it is rendered wholly inoperative or, in other words, if the proposed 
amendment would make the existing provision a nullity or if it would be impossible for the amendment to be harmonized with 
the existing provision when the two provisions are considered together; an existing provision is not rendered wholly inoperative, 


however, if it can be reasonably construed in a manner consistent with the new provision.” 


If a constitutional amendment by initiative seeks to amend multiple sections of the constitution, it should identify the articles 


or sections of the constitution substantially affected.” 


CUMULATIVE SUPPLEMENT 
Cases: 


Section of State Constitution, adopting ballot initiative process that reserves to the people the power to propose laws and 
amendments to the Constitution and that states that registered elector shall attest to the validity of the signatures on petition, 
requires that the personal signature occur in the presence of the person circulating the petition. Colo. Const. art. 5, § 1(1, 6). 
Ritchie v. Polis, 2020 CO 69, 467 P.3d 339 (Colo. 2020). 


[END OF SUPPLEMENT] 
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The failure of petition signature sheets for a proposed constitutional amendment that would replace partisan 
primary elections with an open "top-two primary" to completely describe, in a 100-word description of the 
proposed amendment, the effects of implementing the proposition did not violate the state statute requiring 
a description of the principal provisions. Save Our Vote, Opposing C-03-2012 v. Bennett, 231 Ariz. 145, 
291 P.3d 342 (2013). 
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Amendment of a state constitution is effectuated ultimately by the vote of the people. ! Approval by a vote of the people is 


required if a proposed constitutional amendment, whether traceable to legislative action,” or to a constitutional convention,” or 


to initiative by the people,* is to become effective through adoption.” The electors have a right to approve or reject a proposed 
amendment to the organic law of the state, limited only by those instances where there is an entire failure to comply with a plain 


and essential requirement. Ordinarily, each constitutional provision which is being directly amended by an initiative measure 
must be separately submitted to the voters.’ Likewise, the legislature's independent proposals to amend the constitution must 
be presented to the voters for a separate vote even if they are proposed in a single resolution. Submission to the electorate 


may be either at a special or a general election,” unless the constitution requires that proposed constitutional amendments be 


placed on the ballot at a general election. i 


A constitutional provision requiring a proposed constitutional amendment to be submitted to voters with the vote to be taken in 
the manner provided by the state's general assembly imposes a mandatory constitutional directive on the general assembly to 
submit the amendment, in its entirety, to the electorate for a vote and leaves to the discretion of the general assembly only the 


way the vote must be taken; strict compliance with such textual directives pertaining to constitutional amendments is required. 5 
Where a constitution is silent as to the manner of submitting a proposed amendment to the electors, the method is subject to 


1.12 


legislative control. ^ Provisions as to the time of submission must be strictly complied with. 
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Once an initiative measure has been approved by the requisite vote of electors in an election, the measure becomes a duly enacted 
constitutional amendment. 14 Likewise, when the people have approved and ratified an amendment proposed in the legislature, a 


constitutional amendment occurs. 1° In some states, constitutional amendments only become effective if two successive general 
assemblies vote in favor of them; thus, the electorate has an opportunity to reject a proposed amendment that has been approved 
by the first general assembly by engaging with their legislators and, if needed, replacing them with legislators who will vote 


in accordance with their view.!° However, upon rejection of a constitutional amendment by the electorate, the constitution 


remains unchanged as to that particular issue.!’ Constitutional initiatives, once approved or defeated at a regular statewide 
election, cannot be resubmitted to the electorate at the next regular statewide election where procedural defects of constitutional 


proportion caused the first election results thereon to be voided. a 
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Although the voters in some states may be allowed to amend their state constitutions by initiative, | an actual revision of the 
constitution may be accomplished in other states only by convening a constitutional convention.” In some states, constitutional 
conventions may be called on a limited? or emergency* basis. A state legislature's calls for a convention are not static, and 


they can be rescinded.” 


Constitutional conventions are called under some state constitutions by resolution of the legislature followed by a submission of 


the question to the electorate.° Other states do not require that a call be submitted to the people for their ratification or approval.’ 
Further, the legislatures in some jurisdictions have been found to have the power to call a constitutional convention even though 


the constitution does not specifically provide for the calling of a convention by the le gislature.® A constitution may also require 
a different vote for the call of a convention than for the adoption of amendments, and the wisdom of providing such a difference 


is a question for the persons drafting the constitution rather than for the court.” Further, no call for a convention is required when 


the proposed amendments in the state's constitution have been mandated to accord with federal constitutional requirements. 19 


Once the question of calling a convention is proposed to the people, the legislature's discretion is at an end, and upon a favorable 


vote of the people, the subsequent formal call is only a ministerial function or duty of the legislature. Š 


A defect or imperfection in a call for a convention does not invalidate the amendment process. Ae 
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The qualifications for delegates to a state constitutional convention are set out in some state constitutions or statutes. Where the 
constitution is silent on the matter, the legislature, having plenary power to call a constitutional convention, has the power to 


prescribe the qualifications for candidates! and the manner of electing dele gates. The offices of state senator and representative 
are not incompatible with membership in a constitutional convention unless made incompatible by some provision under the 


state's constitution. > 


There is authority that the "one person-one vote" or "equal representation for equal numbers of persons" principle is applicable 
to the election of members to a constitutional convention.“ However, there is also contrary authority, based on the view that the 


only authority of the members of the convention is to propose amendments to be submitted to a vote of the people of the state." 
The legislature need not provide for partisan participation or the use of political party designation in the election of delegates 
even though statutory law provides for both with respect to the election of state legislators.° 
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A constitutional convention is not a coordinate branch of the government and exercises no governmental power but, rather, is a 
body raised by law, in aid of the popular desire to discuss and propose amendments which have no governing force so long as 


they remain propositions. ! The fundamental difference between the two is that the legislature has the power to take final action 
—that is, to make the laws—whereas the constitutional convention has a more narrowly limited power to propose changes for 


submission to a vote of the people.” Thus, a constitutional convention has no enacting capacity unless an incidental one of 


narrow range is implied as necessary for the purpose of preparing questions of revision and submitting them to the people.’ 
Delegates to a constitutional convention exercise no part of the state's sovereign power delegated by the people to the three 


branches of government.” 


A convention has no inherent, but only delegated, powers, and the convention derives its whole authority from the people's 
vote. The powers of a convention are those stated in the legislative call,’ and judicial relief is available from actions of a 


constitutional convention taken beyond its authority.® People who, acting under a proper resolution of the legislature, vote 
in favor of calling a constitutional convention are presumed to ratify the terms of the legislative call which thereby becomes 


the basis of the authority delegated to the convention.” The delegates or members are not agents of the legislature, but of the 


people. d 
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Conventions may either be limited or unlimited, and a limited convention may only consider a specified part or parts of the 


constitution while an unlimited convention may consider the entire constitution and may alter, reform, or abolish any part or 


all of it.!! 
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